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DECI SI ON

HESSE, Chairperson: This case arose out of the course of
bar gai ni ng between the State of California, Departnent of
Personnel Adm nistration (DPA or Enployer) and the Professional
Engineers in California Governnent (PECG or Union). The
bar gai ni ng tqok place in the first half of 1982. During
negoti ations, PECG filed an unfair practice charge agai nst DPA
with the Public Enploynent Relations Board (PERB or Board),
alleging that the Enployer was refusing to negotiate various

subj ects, a violation of the Ralph C. Dills Act.! (CGov. Code

'Formerly known as the State Enpl oyer-Enpl oyee Rel ations
Act .



secs. 3512, et seq.) An admnistrative |aw judge (ALJ) of this
agency heard testinony, and in 1984 a proposed deci sion was
rendered. The ALJ ruled in favor of PECG on a nunber of itens,
and DPA appealed his ruling. W now affirmin part and reverse
in part the decision of the ALJ.?:

1. FACTUAL SUMVARY

PECG is the exclusive representative for enpl oyees
designated to Bargaining Unit #9, professional engineers,
architects and simlar workers. The majority of the bargaining
unit nmenbers are enployed by the Departnent of Transportation
with the remainder of the enployees enployed by the Departnent
of Water Resources, the Water Resources Control Board, the
Di vision of Cccupational Safety and Health, and other state
agenci es.

On February 2, 1982, DPA and PECG began bargaining for the
first collective bargai ning agreenent between the parties. In
attendance at the majority of bargaining sessions was a
representative fromthe State Personnel Board (SPB). The
parties net on 18 occasions, and concluded their negotiations
upon reachi ng agreenent on June 23, 1982.

During the negotiations, however, PECG filed an unfair

practice charge against DPA, charging that the state had

2gsince the present case before the Board involves a
narrow and restricted appeal of the ALJ's decision, we do not
consi der whether an enployer may lawfully refuse to bargain
about pronotions, position allocations and staffing rati os,
out-of-class clains, enployee designations, and assignnents.



violated the Dlls Act sections 3519(b) and (c) by refusing to
negotiate with PECG concerning eight specific subjects.3 The
eight specific subjects that DPA refused to negotiate about
enconpassed: (1) contracting-out; (2) discipline procedures;
(3) layoffs; (4) pronotions; (5) position allocations and
staffing ratios; (6) job action interference; (7) out-of-class
clainms; and (8) enployee designations and assi gnments. Upon

i ssuance of a conplaint by the general counsel, DPA answered by
way of an adm ssion that it had refused to negotiate those
subj ects, but raising as a defense that its refusal to

negoti ate was based upon the "exclusive and constitutiona
jurisdiction of the State Personnel Board" in those areas.
Furthernore, DPA asserted that certain of the subjects that it
had refused to negotiate about, while not in the jurisdiction
of the SPB were within the state's managerial prerogative and,
t hus, were outside the scope of negotiation.

I11. THE ALJ'S DECI SI ON AND THE
EXCEPTTONS THERETO

The ALJ ruled that the Enployer nust bargain over proposals

3Gover nment Code sections 3519 (b) and (c) state:

It shall be unlawful for the state to:

(b) Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and confer in
good faith with a recogni zed enpl oyee
or gani zati on.



concerning contracting out, pronotions, the decision to |ay
of f, disciplinary procedures, job action interference, work
preservation, job specification revisions, and out-of-class
claims. The state was excused, however, from bargaining over
qualifications of supervisors and managers.

On appeal, DPA excepts to the ALJ's findings as to the
negotiability of proposals on contracting out, layoffs, job
action interference, discipline, and work preservation. PECG
did not except to any finding by the ALJ.

V. THE NEGOTI ABI LITY OF THE CHALLENGED
PROVI SI ONS

A.  Contracting Qut

PECG submtted the follow ng |anguage to DPA concerning a
proposal to contract out state work:

Services which can be perfornmed by existing
classifications shall be perforned by

enpl oyees in those classifications and shal
not be "contracted out" to or perforned by
the private sector, other public agencies,
or other bargaining units. Services shal

be contracted out only if PECG is provided
sixty days notice in advance of any deci sion
to contract out, a preponderance of the
evidence clearly denonstrates that existing
classifications are not capabl e of
performng the work (even if additiona

enpl oyees are hired), and it would be nore
econom cal to have the services perforned by
the private sector than to create that
capability in state service. If services
are contracted out, the enployer shall

mai ntain and nmake public upon request
adequate records to justify the contracting
out based on the above criteria.

PECG | ater anended its proposal to include the follow ng

| anguage:



If services are to be contracted out, the
state enployer shall neet and confer in good
faith with the PECG regarding the inpact of
the contracting out in advance of making or

i npl enenti ng deci sions affecting such inpact.

DPA responded by stating that the decision to contract out
was an issue within nmanagenent's prerogative, but on May 25 DPA
did offer to negotiate the inpact of a decision to contract out
with PECG

The ALJ held that DPA had failed to negotiate in good faith
on the issue of contracting out. The ALJ relied upon the

decisions of PERB in Arcohe Union School District (1983) PERB

Deci sion No. 360; Cakland Unified School District (1983) PERB

Deci sion No. 367; Heal dsburg Union H gh School District, et al.

(1984) PERB Decision No. 375. These decisions were based upon

the US Suprene Court's decision in Fibreboard-Paper -Products

Corporation v. NLRB (1964) 379 US 203 [57 LRRM 2609]. Relying

on private sector precedent, the ALJ ruled that the decision to
subcontract was a mandatory subject of bargaining, and that DPA
breached its obligations to the exclusive representative when
it refused to bargain.

DPA objects to the hearing officer's conclusion that the
decision to contract out is negotiable. DPArelies

specifically upon two private sector cases: Qis Elevator

Conpany, a wholly owned subsidiary of United Technol ogi es and

Local 989 International Union United Autonobile, Aerospace and

Agricultural |nplenent Wirkers of Anerica (1984) 269 NLRB 891

[116 LRRM 1075], issued by the National Labor Rel ati ons Board



(NLRB) after the US Suprene Court decided the other case relied

upon by DPA, First National M ntenance Corporation v. NLRB

(1981) 452 US 666 [107 LRRM 2705]. DPA argues that those cases
hold that the decision to contract out is not necessarily
automatically a negotiable one, but rather the negotiability
depends upon the nature of the decision to be made and the
reasoning behind it. A decision to contract out is

non- negoti abl e unl ess the decision turns upon |abor costs. A
decision that turns upon a change in the nature and direction
of a significant facet of business is not negotiable.

The decision of the NLRB in Qtis Elevator, relying upon the

decision of the Suprenme Court in First National Mintenance

Corporation, does not disturb the Fibreboard ruling. |Indeed,

it reinforces it. But the later two decisions reenphasize that

Fi breboard is dependent upon certain factors, specifically, a

savings in |abor costs being the notivating factor for the

deci sion to subcontract. Significantly, Qis Elevator and

First National M ntenance, as well as the original Fibreboard

decision, all dealt with a unilateral change in the terns and
conditions of enploynent. |In this case, the DPA is being taken
to task for refusal to negotiate aninitial bargaining

proposal. The question is whether the proposal nmade by the
Union is such that it is narrow enough to bring it under the

protection of Fibreboard, or whether it is so broad that no

duty to negotiate arises because there is no way to tel

whet her or not the decision to contract out is nade for reasons



dependent upon | abor costs.
The proposal made by PECG is both conprehensive and broad.
The initial statement is that "[s]ervices which can be

performed by existing classifications shall be perforned by

enpl oyees in those classifications and shall not be contracted

out to or perforned by the private sector, other public

agenci es, or other bargaining units."” (Enmphasis added.) Such
prohibitions are very broad, prohibiting any kind of
subcontracting out for any reason.

The second part of the proposal nade by PECG does provide
for contracting out, but only in the limted circunstance of
where PECG has been given 60 days' notice, and where a
preponderance of the evidence clearly denonstrates that
existing classifications are not capable of performng the
work, and it° would be nore economcal to have the services
perfornmed by the private sector (enphasis added). Thus, PECG
woul d have the state prohibited from contracting out for any
reason other than that enployees in existing classifications
could not do the work and such contracting out would be nore
econom cal. This does not recognize that there may be severa
ot her reasons why the enployer may not want to perform a
particul ar service, and wi shes to contract out. For exanple,
the state mght desire to hire a particular private firm for
di sposal of hazardous waste on grounds that it has better
equi prent and is nore expert than state enpl oyees, even though

using the outside firmwuld not be nore economical. The state



could have satisfied the first half of the PECG requirenent,
that is, state enployees could not do the work; but it could
not satisfy the second half, that is, the work would not be
done nore econom cally than having state enployees do it. The
state would of necessity then be exposing its enployees to
hazar dous waste, and exposing itself to liability, after having
concluded that a private enployer is better equipped and nore
willing to take on those ri sks.

Instructive in the contracting out dilema is the |anguage

of the Suprenme Court in First National Mintenance:

The concept of mandatory bargaining is
prem sed on the belief that collective
di scussi ons backed by the parties economc

weapons wWill result in decisions that are
better for both managenent and |abor and for
society as a whole . . . This will be true,

however, only if the subject proposed for

di scussion is anenable to resolution through
t he bargai ni ng process. Managenent nust be
free fromthe constraints of the bargaining
process to the extent essential for the
running of a profitable business . . .
bar gai ni ng over managenent deci sions that
have a substantial inpact on the continued
availability of enploynent should be
required only if the benefit, for

| abor - managenent relations and the

col l ective bargai ning process, outweighs the
burden placed on the conduct of the

busi ness. [107 LRRM 2709, 2710.]

Thus, the issue the Board should focus on is not whether
contracting out effects the availability of enploynent, as it
obvi ously does. Rather, the focus should be on whether the
enpl oyer has a need for unencunbered decision-naking and

whet her the subject proposed for discussion is anenable to



resol ution through the bargaining process. |If the decision to
be made by this enployer on contracting out is based upon
consi derations other than |abor costs, it is difficult to see
how the decision would be anenable to collective bargaining.
The unions would, of necessity, be involved in decision nmaking
beyond their own interests of enployee wages and hours. But
such is not the function of an exclusive representative, it is
the function of managenent to be concerned with the running of
the business. The state, like private enployers, is not run

collectively by |abor and managenent, but is run by managers.

The state recognizes its obligation to bargain over the
effects of subcontracting, no matter what notivation is behind
the decision to subcontract. Furthernore, it is obvious under

First National WM ntenance and Fi breboard that the state woul d

be obligated to negotiate any decision to subcontract that
turned on |abor costs. But a blanket proposal that prohibits
subcontracting, and severely |limts the nunber of reasons why
an enpl oyer may subcontract, such as the one we have here, is
outside the scope of negotiation because it of necessity

i mpi nges upon managenent's right to manage, and does not
present a concomtant ability of the union to influence a
decision that is not based upon |abor costs.

B. Layoffs

PECG proposed the follow ng | anguage concerning |ayoffs:

Layoffs shall be inplenented only if the
state can denonstrate, based on the
pr eponder ance evi dence (sic), that l|ayoffs



are necessary because of |ack of work or
funds. Any dispute regarding justification
for layoffs shall be submtted directly to
arbitration in conformance with the

gri evance procedure. The arbitrator's
determ nation shall be final and binding on
all parties. Layoffs and bunping rights
shal | be based exclusively on seniority,
rather than subjective nanagenent

eval uations or other factors. Denoted

enpl oyees shall have their salaries "red
circled." Wenever possible, enployees
facing layoff or denotion shall be offered
positions equivalent in responsibility and
salary in the sane geographical area.

Enpl oyees who are laid off shall receive
severance pay equal to one nonth's pay per
year (or fraction thereof) of service.

DPA refused to negotiate about the decision to lay off
enpl oyees, but indicated a wllingness to discuss the inpact of
| ayof fs on nenbers of the bargaining unit. DPAcounter-proposed
to PECG s | anguage, essentially providing for notice of |ayoff
and certain recall rights. The parties exchanged several other
proposal s concerning layoffs, and finally agreed to the
inclusion of the follow ng |anguage:

Layoffs, if required, shall be conducted in
accordance with existing |laws and
regul ati ons.

Based upon the testinony of the witnesses and the briefs
submtted by the parties, the ALJ ruled that DPA had refused to
negotiate the decision to lay off enployees, but had negoti ated
the inpact of any decision to lay off.” Furthernore, the ALJ
was guided again by the private sector and held that the

decision to lay off was a mandatory subject of bargaining. The

| anguage used in section 3516 in the Dills Act and in the

10



Nati onal Labor Relations Act (NLRA) section 8(d) in defining
scope of representation is simlar. As the decision to lay off
enpl oyees is negotiable in the private sector, he ruled there
is a presunption that it is also negotiable in the public
sector.

Under a long series of cases, PERB has ruled that an
enpl oyer does not have a duty to negotiate a decision to |ay
off enpl oyees under the Educational Enploynent Relations Act

(EERA). (See e.g., Healdsburg, supra, p. 15 at footnote 5.)

This is based both upon the statutory |anguage found at
Education Code section 453084 and the application of the

three-part test fornmulated by PERB in Anahei m Union High Schoo

District (1981) PERB Decision No. 177. Language simlar to
Educati on Code section 45308 is found at Gover nnent Code

section 19997.° DPA argues that, as the two sections are

“Educati on Code section 45308 reads, in relevant part:

Cl assified enpl oyees shall be subject to

| ayoff for lack of work or lack of funds.
Whenever a classified enployee is laid off,
the order of layoff within the class shal

be determ ned by length of service. The
enpl oyee who has been enployed the shortest
time in the class, plus higher classes,
shall be laid off first. Reenploynent shall
be in the reverse order of layoff. . . .

SGovernnent Code section 19997 reads:

Wenever it is necessary because of |ack of
work or funds or whenever it is advisable in
the interests of econony to reduce the staff
of any state agency, the appointing power
may |lay off enployees pursuant to this

11



anal ogous, the Board should adopt the sane reasoni ng under the
Dills Act that it has for EERA, that is, the decision to lay-
off is not negotiable but the effects are.

The ALJ rejected this argunment because the supersession
provi sions under EERA and the Dills Act differ. Under EERA
where there is a statute on point, the statute will always hold
sway over any negotiated agreenent. Under the Dlls Act,
however, the Legislature has identified specific Governnent
Code sections that can be superseded by a nenorandum of
understanding (MOU). (CGov. Code sec. 3517.6.) Section 19997
is not one so nentioned. Nonetheless, the ALJ ruled that
Gover nnent Code section 19997, even though it is not contained
in the supersession provision, can be superseded by an MOU.
Then, he ruled, DPA violated its duty to bargain in good faith
when it refused to discuss |layoffs. DPA argues that the ALJ's
deci sion contradicts the plain neaning of the supersession
provisions. It further notes that EERA's rule, that the
decision to lay off is non-negotiable, is founded not only in
Education Code section 45308, but also in the Board's
application of the scope-of-bargaining test set forth in

Anahei m In Newman- Crows Landing Unified School District

(1982) PERB Decision No. 223, the Board held that the decision

article and departnent rule. Al |ayoff
provi sions and procedures established or
agreed to under this article shall be
subject to State Personnel Board review
pursuant to Section 19816. 5.

12



to lay off enployees, although it unquestionably inpacted upon
wages, hours, and terns and conditions of enploynent, was

non- negoti abl e because it was a matter of "fundanenta
managenent concern that requires that such decisions be left to
the enployer's prerogative."

The reasoning that was adopted by the Board in Newran—r ows

Landing is applicable here. Although a union has a vested
interest in knowi ng who should be laid off and how a |ayoff
woul d be inplenented, it should not have to be consulted as to
why a layoff is occurring. As with our interpretation of
Educati on Code section 45308, which led this Board to its

conclusion in Newran-Crows Landing, we simlarly conclude that

the legislative intent of Governnent Code section 19997 is
clear fromits language. It provides even greater nanageri al
di scretion than the Education Code. Thus, there can be no
doubt that, as under the EERA, the Legislature intended that,
under the Dills Act, decisions to lay off remain exclusively
with the enpl oyer.

Furthernore, the ALJ's attenpt to distinguish EERA from the
Dlls Act based on supersession alone is not convincing.
Principles of statutory construction do not allow that which
has been omtted fromthe statute to be included by intuition.
In the absence of a supersession provision appended to section
19997, the result reached, and the rationale in support

thereof, is inproper. (See UC Regents v. PERB (1985) 168

Cal . App. 3d 937, 944-45.)

13



Thus, DPA did not violate its duty to bargain over the
provi sion concerning the decision to lay off.

C. Wrk Preservation/ Transfer Proposa

PECG initially proposed the follow ng
article:

Wrk duties and functions currently
performed by enployees in Unit 9 shall not
be assigned to other enployees. Engineering
and closely related activities, functions,
and prograns shall be supervised and managed
by qualified engineers or other classes in
the pronotional chain of Unit 9 enployees
(architects, engineering geologists, etc.).
Staffing ratios shall not be utilized to
restrict pronotions.

DPA argues that the transfer of work proposal, |ike the
proposal to contract out, should be governed by the |aw found

in @is Elevator and First Nati onal M ntenance. That is, a

decision to transfer work out of a bargaining unit based on a
desire to reduce Iabor costs would be clearly negotiable
because it is anenable to the bargai ning process. The union
can nmake proposals that would aid managenent either in going
formard with its plan or rescinding its plan because
suggestions or concessions nade by the union nmake the transfer
of work unnecessary. But the decision to transfer work for
reasons other than reduction of |abor costs is not anmenable to
t he bargai ning process because the union can nmake no
concessions that would alter such a decision. The union could
not concede what it does not control, and it does not contro

all the factors that would go into a decision to transfer work.,

14



DPA' s argunent does not confront the "work preservation”
aspect of this proposal, however. It is well settled that work
preservation is a valid subject of bargaining, as noted by a
long line of PERB and NLRB cases. Thus, where a transfer of
work occurs in a situation that is not an energency, the union
does have a vested right in maintaining what it already has.

To excuse the transfer of work nmerely because of a "policy
change" by managenent woul d defeat the purpose of collective
bar gai ning, and could easily shelter an enployer who artfully
chooses his words and ends up gutting an entire bargaining unit
of its work on the basis of a policy change.

Thus, to the extent the proposal is for the purpose of
preserving unit work, it is negotiable.

D. Assignnent of Work During a Job Action (Job Action
I'nterference)"

The proposal made by PECG concerning job action
interference reads as foll ows:

Bargai ning unit enpl oyees shall not be
ordered or asked to perform the duties of
ot her enpl oyees who are engaging in a
strike, work stoppage, or other job
action.

DPA's first response was that this proposal would not be
negoti ated because it was in the area of "managenent
prerogative.” It later refused to negotiate the above because
DPA felt it was outside the scope of representation. The ALJ

observed that the question of reassignnent to non-bargaining

15



unit work during a strike by enpl oyees outside the bargaining
unit is a question of first inpression for PERB. The ALJ,

however, cited the Board's decision in A um Rock Union

El ementary School District (1983) PERB Decision No. 322, as

hol ding that the transfer of existing functions and duties of
one classification to another is within the scope of
representation. Changes of that kind, PERB had ruled, did not
invol ve an "overriding nmanagerial prerogative.” The ALJ wote
that the question in the instant case was not so nuch whet her
'the state be permtted to assign any other enployees to do the
work of striking enpl oyees, but rather whether the enployer had

an obligation to bargain with an enpl oyee organi zation that is

not striking concerning work normally done by enpl oyees who are

striking: DPA argued that it needed flexibility in an
energency situation to be able to assign its enpl oyees wherever

they were needed.

The ALJ rejected the "energency situation" argunent on the
grounds that it was speculative. He relied also on PERB
precedent holding that the nere presence of an energency wl |
not abrogate an enployer's obligation to negotiate with an

enpl oyee organi zati on. (See San Mateo County Community Col | ege

District (1979) PERB Decision No. 94; San Francisco Conmunity

College District (1979) PERB Decision No. 105; and Davis

Unified School District, et -all (1980) PERB Decision No. 116.)

Rat her, the presence of an energency situation is nerely a
reason to be raised during negotiations as to why such a cl ause
shoul d not be included.

16



We concur wth the ALJ when he notes that, in essence, the
state's desire to maintain day-to-day operations in the face of
a strike by enployees is a legitimte concern, but one that
must be negotiated. There is nothing to prevent the state from
stating in the negotiations that it wll reassign Unit 9
menbers to the bargaining unit work of another unit, and
holding fast to that position. But by refusing to negotiate
about any aspect of this subject, DPA foreclosed negotiations
that mght have led to a satisfactory resolution. Thus, the
state breached its bargaining obligation when it refused to

negoti ate the work assignnment of enployees during a job action.

The argunments raised by DPA on exception, that is, the
state nust feel free to nove quickly in an energency and the
state has a need to maintain its operations (subjects on which
an enpl oyee organi zation could not make substantive bargai ni ng
proposals) mss the point. The argunents raised by DPA are
negoti ating positions, not defenses to why it did not
negoti at e.

Certainly the concerns of the state are legitimte and
valid. But the validity and legitimacy of its position do not
mean that the union has less of an interest in not doing work
normal |y perfornmed by enpl oyees who are on strike. For a
variety of reasons, not the least of which is union solidarity
as well as preservation of bargaining unit work, the union has
a legitimate interest in not doing work normally performed by

striking enployees. Thus, its position as proposed is a

17



reasonabl e response to those concerns.

On this matter, DPA m scontrues First National

Mai nt enance. The proposal by PECG was applibable only where

there was a job action; thus, its scope was narrow. Wile the
state has an interest in seeing that state services are
continuously provided by state enpl oyees, the reasons advanced
by DPA for refusing to bargain PECG s proposals are nerely the
positions it could have taken during bargaining. The state
shoul d have counter-proposed that it retained the right to
assi gn work.

The proposal is negotiable.

E. Discipline

PECG proposed the follow ng | anguage concerning
disbiplinary procedures:

Exi sting procedures and practices shal
remain in force, except that al

di sciplinary actions and probationary
rejections shall be submtted to ,
arbitration, rather than a SPB heari ng
officer. The arbitrator shall be selected
in a manner simlar to that proposed in the
gri evance procedure. The decision of the
arbitrator shall be final, except that if
the arbitrator upholds or reduces the

di sciplinary action or probationary
rejection, his decision shall be reviewed by
the State Personnel Board:

DPA refused to negotiate the above section on the grounds
that disciplinary procedures are within the exclusive
jurisdiction of the State Personnel Board. The state
specifically offered to negotiate the cause of discipline, but

refused to negotiate any other feature of discipline, including

18



procedures. DPA rested its refusal upon-the California
Constitution Article VII, section 3(a), which provides:
The board shall enforce the civil service
statutes and, by najority vote of all its
menbers, shall prescribe probationary
peri ods and cl assifications, adopt other
rules authorized by statute, and review
di sciplinary actions.

SPB, in an amcus brief, argued as well that the sane
Article VII1 brought disciplinary procedures wthin the
exclusive jurisdiction of the SPB.

DPA excepts to the ALJ's finding that a disciplinary
proposal that did not provide for full and conplete SPB review
of all decisions of an arbitrator was within the scope of
bargaining. In effect, DPA does not except to the portion of
the ALJ's decision holding that a disciplinary procedure
calling for SPB review of an arbitrator's decision that is
adverse to an enployee is negotiable, or that discipline is not
within the scope of bargaining. Rather, it objects to the
second half of the same proposal, which does not provide for
SPB review of an arbitrator's decision that is adverse to the

enployer. In its argunent, DPA references the consoli dated

cases in State of California (1984) Decision No. HO U 222-S.

In that decision, the hearing officer found that a simlar
proposal, elimnating the role of the SPB in the instances
where an arbitrator dismssed the disciplinary action, was not

within the scope of representation:
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Under the proposed system the Personnel

Board would be cut off from every disputed
case where an arbitrator decided against the
state. Because the procedure affords no

nmet hod by which such matters could get
before the Personnel Board the Board coul d
not exercise its authority to "review

di sciplinary actions."” (PERB Decision No.
HO U- 222, at p. 58.)

DPA asks that the proposal nmade by PECG be decl ared outside
the scope of representation because it does not provide for
full and conplete review of an arbitrator's decision by the
SPB, but only provides for review under one circunstance. DPA
is wlling to arbitrate disciplinary procedures insofar as they
do not contravene the review authority of the SPB.

Wrth noting is that DPA does not ask PERB to overturn
conpletely the ALJ's rationale for holding that the discipline
provi si on proposed by PECG was negotiable.” Rather, DPA asks
that the Board reconcile the ALJ's decision in this case with
the decision in HO-U-222-S.® PECG s proposal in this case
and the proposal by the union in the earlier decision both
invol ve use of an arbitrator for disciplinary disputes. Both
proposals provided for SPB review of an arbitrator's decision
only in the case of a decision adverse to an enployee. To
circunvent the constitutional provisions of Article VII, both

proposals provide that if the arbitrator held against the

state, the state could never formally file notice of the

©The decision in that case was not appealed to the Board
itself and is, therefore, binding only on the parties to that
deci si on.
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di sciplinary action wth the SPB, never bringing any such
di sciplinary action for the SPB to review.

The ALJ in this case approved of this system but that
system was rejected by another ALJ in the earlier case. That
decision specifically noted that the action of the state in not
filing disciplinary notices with the SPB, when it received an
unfavorabl e determ nation froman arbitrator differs
significantly from an approach where disciplinary action is
contenpl ated or even taken by an appointing power, but then
rescinded prior to any formal action and thus the matter never
reaches the SPB. There is a world of difference between an
enpl oyer who either changes its mnd or who agrees in
settlement to withdraw the disciplinary action, and the case
proposed by PECG wherein the enployer w shes to inpose
di sciplinary action, indeed seeks to inpose such action, but is
prohibited from inposing that action because of an award of an
arbitrator. In other words, in the former situation there is
no disciplinary action for the SPB to review, because the
enpl oyer wi shes there be no disciplinary action. In the latter
situation, however, there is no disciplinary action because an
arbitrator has instructed there be no disciplinary action.
Therefore, to conply with the requisites of Article VII of the
Constitution, any provision that deals with discipline nust

provide for equal access to the SPB for both enpl oyer and

enpl oyee.
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Consequently, PECG s proposal, as it conflicts with the
Constitution, is non-negotiable.

CONCLUSI ON

The proposals dealing with contracting out, |ayoffs, and
di sci pline are non-negotiable. The proposals concerning work
preservation and work perforned during a job action are
negot i abl e.

REMEDY

The appropriate renedy is a cease and desist order, and an
order requiring DPA to negotiate proposals concerni ng work
preservation and work perforned during a job action. The
enpl oyer shall also be required to post a notice incorporating
the terns of the order. The notice should be subscribed by an
aut horized agent of the State of California, indicating that it
will conply with the terns thereof. The notice shall not be
reduced in size, and shall be posted for a period of thirty
(30) consecutive workdays.

CRDER

Upon the foregoing findings of fact and conclusions of | aw,
and the entire record in the case, it is found that the State
of California (Dept, of Personnel Adm nistration) has violated
sections 3519(b) and (c) of the Ralph C Dills Act. Pursuant
to section 3514.5(c) of the Governnent Code, it is hereby
ordered that the State of California and its representatives

shal |
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1. CEASE AND DESI ST FROM

a. Failing and refusing to neet and confer in good faith
with the Professional Engineers in California Governnment with
regard to proposals on assignnment of bargaining unit work to
enpl oyees outside the bargaining unit and, in the event of a
stri ke by other enployees, assignnment of non-bargaining unit
work to nmenbers of the bargaining unit.

b. By the sanme conduct, denying to the Professiona
Engineers in California Governnment rights guaranteed by the
Ralph C. Dlls Act, including the right to represent its
menbers.

2. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE ACT:

a. Upon request, neet and confer in good faith with the
Prof essional Engineers in California Governnent in respect to
t hose subjects enunerated above to the extent they have been
determned herein to be within the scope of representation.

b. Wthin five (5 workdays after this Decision is no
| onger subject to reconsideration, prepare and post copies of
the Notice to Enpl oyees attached as an Appendi x hereto, signed
by an authorized agent of the enployer. Such posting shall be
mai ntained for a period of thirty (30) consecutive workdays at
its headquarters offices and in conspicuous places at the
| ocation where notices to enployees in the affected units are
customarily posted. It nust not be reduced in size and
reasonabl e steps should be taken to see that it is not defaced,

altered, or covered by any material .
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c. Witten notification of the actions taken to conply
with this Order shall be nade to the Sacranmento Regi onal
Director of the Public Enploynent Relations Board in accordance
with his instructions. Al reports to the Regional D rector
shall be concurrently served on the charging party herein.

It is further ORDERED all other allegations in the charge
and conpl aint are hereby DI SM SSED.
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APPENDI X

NOTI CE TO EMPLOYEES
PCSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. S CE-125-S
Prof essi onal Engineers in California Governnent v. State of
Calittornia (Departnent of Personnel Adm nistration), 1n which
alT parties had the right to participate, 1t has been found
that the State of California violated Governnment Code section
3519(b) and (c).

As a result of this conduct, we have been ordered to post
this Notice, and will abide by the following. W wll:

1. CEASE AND DESI ST FROM

a. Failing and refusing to neet and confer in good faith
with the Professional Engineers in California Government wth
regard to proposals on assignnment of bargaining unit work to
enpl oyees outside the bargaining unit and, in the event of a
stri ke by other enployees, assignment of non-bargaining unit
work to menbers of the bargaining unit.

b. By the sane conduct, denying to the Professiona
Engineers in California Government rights guaranteed by the
Rakgh C Dlls Act, including the right to represent its
menber s.

2. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CI ES OF THE ACT:

a. Upon request, neet and confer in good faith with the
Prof essional Engineers in California Government in respect to
t hose subjects enunerated above to the extent they have been
determned herein to be within the scope of representation.

Dat ed: STATE OF CALI FORNI A ( DEPARTNMENT
OF PERSONNEL ADM NI STRATI ON)

By:

Aut hori zed Agent

TH'S IS AN OFFI CI AL NOTI CE. I T MUST REMAI N POCSTED FOR AT
LEAST THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF
PCSTI NG AND MUST NOT BE REDUCED | N SI ZE, DEFACED, ALTERED OR
COVERED BY ANY MATERI AL.



